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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC13-01140 
CASE NAME: HOLDEN VS. FIDELITY 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of FIDELITY 
FILED BY WILLIAM WAHL 
* TENTATIVE RULING: * 
 
Having received no report from the parties in response to the March 2 order that they meet and 
confer meaningfully, the Court assumes either that the parties have worked things out, or that 
they have not complied.  The demurrer is off calendar. 
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 2.  TIME:  9:00   CASE#: MSC13-01880 
CASE NAME: CHRISTIAN VS. CLINE 
HEARING ON MOTION TO SET ASIDE DEFAULT AND FOR LEAVE TO DEFEND ACTION 
FILED BY JEFFREY JAMES CLINE, KATHLEEN L CLINE 
* TENTATIVE RULING: * 
 
The motion for relief from default is moot because the case is being dismissed (line 3). 

 

  

 3.  TIME:  9:00   CASE#: MSC13-01880 
CASE NAME: CHRISTIAN VS. CLINE 
HEARING ON MOTION TO DISMISS 
FILED BY JEFFREY JAMES CLINE, KATHLEEN L. CLINE 
* TENTATIVE RULING: * 
 
The unopposed motion to dismiss the case is granted. 
 
This case was first filed on August 28, 2013.  Plaintiff (appearing pro per) reported her inability 
to locate and serve the defendants.  At a CMC in October 2014, she was apprised that if she 
could not locate the defendants she could seek to serve them by publication.  After a further 
series of CMCs, she finally tendered a request for publication in March 2017, which was 
however rejected for lack of any supporting paperwork such as a showing of diligence.  In June 
2017 her renewed request to serve by publication was rejected with a direction that she check 
criminal dockets for relevant cases (because this case arises out of an alleged DUI accident).  
Plaintiff apparently misread this rejection as an approval, and proceeded to publish during 
August.  In September she came back with a renewed request showing that she had checked 
criminal dockets as directed.  The Court accepted this nunc pro tunc rather than ordering a 
second round of publication.  Defendants’ default was then entered in January 2018.  No default 
judgment has been requested or entered. 
 
Defendants now move to dismiss the case for failure to serve within the three-year deadline in 
Code of Civil Procedure § 583.210.  The case is similar to Perez v. Smith (1993) 19 Cal.App.4th 
1595.  There, as here, a request to serve by publication was not made until more than three 
years after filing.  The Court held that although that request had been granted at the time, that 
grant was not a binding adjudication as to any justification for the tardy service.  It further held 
that the time to serve is not abated merely because plaintiff cannot locate the defendants to 
serve them, but only if they are “not amenable” to the court’s jurisdiction (e.g., if it is shown that 
they were physically absent from the state).  On the contrary (the court pointed out), service by 
publication assumes that the defendants are amenable to the court’s jurisdiction.  There was no 
showing that the defendants were any less amenable to the court’s jurisdiction during the three-
year period for service than they were when the publication was done. 
 
Here, plaintiff has filed no opposition to the motion.  She has attempted no showing that these 
defendants were not amenable to the Court’s jurisdiction, nor any other proffered excuse for not 
having served this case within the three-year deadline.  As far as the Court’s file shows, plaintiff 
simply let this case languish without action (other than early attempts to locate defendants) for 
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three and a half years, when she finally started to try to serve by publication.  There is no 
indication of any reason why she could not have served by publication in 2014, 2015, or 2016. 

  

 4.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON APPLICATION FOR ADDITIONAL WRIT OF ATTACHMENT 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
Appearances are required, unless the parties email the Court with an agreed briefing schedule 
and a continued hearing date, as discussed below.  Appearances by CourtCall are acceptable.  
Alternatively, if the attorneys are unable to meet and confer on the afternoon of the tentative but 
are confident that they can work out a briefing schedule and hearing date, they may simply 
notify the Court of that intention and provide a stipulation in due course. 
 
The parties have stipulated to continue all hearings to April 13, in order to accommodate a 
serious personal situation for defendants’ counsel.  However, the Court also wishes to receive 
supplemental briefing on selected issues, as discussed below, and the proposed April 13 date 
would likely not provide enough time for the parties to prepare such briefing, and for the Court to 
consider it. 
 
The parties are directed to meet and confer on a briefing schedule and a continued hearing 
date.  The Court suggests that a single supplemental brief be filed by each side, simultaneously, 
at least nine court days before the continued hearing.  Responses to the supplemental brief 
could also be filed, at least five court days before the continued hearing.  No additional 
documents may be filed in support of or in opposition to the pending motions and application.  
For scheduling purposes, please note that the Department is dark on May 4 and May 11. 
 
The Court requests supplemental briefing on the following issues. 
 
1.  Restitution.  Both sides acknowledge that when a judgment is reversed, the parties are 
supposed to be put into the same position they were in before judgment, to the extent that doing 
so is both possible and equitable.  (See generally Beach Break Equities, LLC v. Lowell (2016) 
6 Cal.App.5th 847, 852-53.)  In the case at bar, the position the parties were in before judgment 
was that almost all of defendants’ assets were tied up by writs of attachment.  It would appear 
that the Court cannot practically restore the parties to such a position, because the bulk of the 
assets that were formerly subject to attachment have now been executed against and 
liquidated.  And if the Court, in ordering “restitution”, were to just hand cash proceeds over to 
defendants, then defendants would be in a better position than they were before — assuming 
that the former attachment lien does not automatically re-attach.  What would be the equitable 
alternative?  Could the cash be put into a blocked account, subject to further court order, as an 
approximation of the pre-judgment situation? 
 
2.  Revival of RTAO.  The Court is not satisfied with either side’s briefing concerning the issue 
of what happens to a right to attach order (“RTAO”) when a judgment for the plaintiff is reversed 
on appeal.  Plaintiff cites only one decision on that point, a criminal law decision that did not deal 
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with an even remotely similar procedural context.  (See People v. Eroshevich (2014) 60 Cal.4th 
583, 594 (“[t]he effect of the Court of Appeal's order barring a retrial upon remand was to 
improperly give legal force and effect to a ruling of the trial court that it had reversed”).)  
Defendants, who chose to file a counter-motion to vacate the RTAO in lieu of opposing plaintiff’s 
motion for an additional writ of attachment, cite no law on this specific point at all. 
 
The Court’s independent research indicates that the following law, not yet cited by either side, 
may bear on this question.  Section 488.510 of the Code of Civil Procedure deals generally with 
the duration of attachment liens, and makes no provision for the revival of an attachment lien 
following remand.  Section 489.410 deals with the continuation of an attachment lien pending 
the appeal of a judgment for the defendant, but makes no provision for the continuation of an 
attachment lien pending the appeal of a judgment for the plaintiff.  Finally, there is case law 
holding that an attachment lien is “deemed discharged where it is terminated by operation of 
law,” but the Court has not yet located a decision indicating whether a judgment for the plaintiff 
effects such a termination.  (Peck v. Hagen (1989) 215 Cal.App.3d 602, 609.) 
 
3.  Vacation of RTAO.  Defendants’ position concerning the RTAO is that regardless of whether 
the RTAO was restored to effect following remand, the RTAO should be vacated based on the 
Court of Appeal decision.  Their view is that the Court of Appeal’s findings on the potential 
viability of the “unclean hands” defense would necessarily have affected the outcome of the 
original RTAO proceedings. 
 
However, defendants did not raise the unclean hands defense in the RTAO proceedings.  
(See Opposition and Declaration filed on April 3, 2015.)  In those proceedings, defendant 
Barney Ng alleged that (1) he did not have access to his records, and so was uncertain about 
the status of the note and guaranty, and (2) he was entitled to an offset against the amounts due 
under the note and guaranty.  
 
It would appear to the Court that the issues decided on appeal have no bearing on the defense 
to attachment that defendants actually presented.  If so, then defendants’ motion to vacate the 
RTAO might be fairly characterized as an improper motion for reconsideration, as plaintiff 
argues, and not an implementation of the “law of the case” doctrine, as defendants argue. 
 
Finally, the Court requests that defendants provide a citation to a published California state 
court decision standing for the proposition that, when deciding whether to grant plaintiff an 
RTAO, the Court was required to consider the probable validity of all pleaded affirmative 
defenses, and not just the matters addressed by defendants in their opposition papers.  
The Court is not persuaded by the cursory discussion of this point in the unpublished federal 
District Court decision cited by defendants.  The Court notes that, in the analogous context of 
a plaintiff moving for summary judgment, the plaintiff’s initial burden does not include “disproving 
any affirmative defenses asserted by defendants.”  (Oldcastle Precast, Inc. v. Lumbermens 
Mutual Casualty Co. (2009) 170 Cal.App.4th 554, 564-65.) 
 
4.  The Kelly Note.  Plaintiff has begun executing against one promissory note, the Kelly note, 
by commencing a judicial foreclosure action.  How would the Court effect “restitution” as to this 
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note?  Does the Court have jurisdiction to order plaintiff to dismiss the judicial foreclosure action, 
or should it be stayed? 

  

 5.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR RESTITUTION 
FILED BY BARNEY J. NG, WILD GAME NG LLC 
* TENTATIVE RULING: * 
 
Please see Line 4. 

  

 6.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION TO SET ASIDE RIGHT TO ATTACH ORDER 
FILED BY BARNEY J. NG, WILD GAME NG LLC 
* TENTATIVE RULING: * 
 
Please see Line 4. 

  

 7.  TIME:  9:00   CASE#: MSC15-00903 
CASE NAME: SILVA VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO STAY CASE PENDING RESOLUTION OF RELATED APPEAL 
FILED BY FRY'S ELECTRONICS, INC. 
* TENTATIVE RULING: * 
 
As a preliminary matter, the Court notes that Fry’s has objected to Silva’s March 19 Response. 
Fry’s says, among other things, that Silva exceeded the scope of the Court’s March 2 Order. 
The Court has reviewed those objections. If anything, it is Fry’s “objection” that exceeds the 
scope of the Court’s prior briefing order. The statements to which Fry’s makes “objections” are 
arguments and characterizations of the state of the record, not evidence. Fry’s is thus trying to 
sneak in a reply brief, not called for in the Court’s order, by relabeling it as “objections.” 

In any event, the objections, such as they are, go to the weight the Court should give to the 
material presented by the March 19 Response, rather than its admissibility. On that basis, the 
objections are overruled. However, the Court notes specifically that it did not rely on Silva’s 
March 19 Response in reaching the tentative ruling set forth below. The Court now turns to the 
merits of the motion. 

Fry’s bases its motion to stay on the appeal in the related case of Waraich, et al. v. Fry’s 
Electronics, Inc., Santa Clara County Super. Ct. No. 16CV02944; Sixth District Appellate No. 
H044642 (“Waraich”), and sections 916(a) and 128 of the Code of Civil Procedure. 

Relevant Procedural History 

The Court briefly recounts the procedural history of this case and Waraich, to the extent relevant 
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to the disposition of this motion. 

This case was filed in May 2015. In September 2015, the Court (Judge Spanos) denied the 
petition to compel arbitration brought by Fry’s. Fry’s appealed that ruling, and it was affirmed by 
the First District Court of Appeal. The remittitur was issued on January 19, 2018. The instant 
motion followed on January 31, 2018.   

Waraich was a wage and hour case filed against Fry’s that proceeded to mediation. On 
November 11, 2016, a purported class settlement was reached between Fry’s and the plaintiff in 
Waraich. According to Fry’s, that settlement encompasses the class claims against Fry’s in this 
case. An arbitrator then “approved” the purported class settlement and entered an arbitration 
award conforming to that settlement. A petition was then filed to vacate the arbitration award 
that encompassed the settlement. That petition contended that the arbitrator exceeded his 
authority in fashioning a class, rather than individual, settlement. See Code of Civil Procedure 
§ 1286.2(a)(4).  

On January 25, 2017, the Santa Clara County Superior Court granted that petition and vacated 
the arbitration award that included the purported class settlement. On January 27, 2017, Fry’s 
appealed from that order. At present, that appeal is pending. 

The State of the Sixth District Appeal 

In its prior tentative ruling the Court observed, based on the scant information available, that the 
appeals in Waraich appeared to have bogged down, with possible inferences that Fry’s had 
either abandoned its appeal, or was intentionally stalling that appeal so as to block any action in 
parallel PAGA lawsuits such as this one.  In response to the Court’s inquiry, the parties have 
submitted better information that paints a somewhat better picture of the progress of that appeal 
– though only somewhat.  It still appears that Fry’s intentionally stalled the progress of that 
appeal for a period of over half a year by failing to pay the modest fee for preparation of a 
reporter’s transcript, on the transparent excuse that Fry’s was told in January that it couldn’t pay 
that fee electronically – to which the obvious rejoinder is that Fry’s could pay by check, as Fry’s 
in fact did in August, only after it was threatened with default and likely dismissal of the appeal.  
The Court has little doubt that in so delaying, Fry’s had in mind the potential usefulness to itself 
of the pendency of that appeal in fending off other PAGA cases. 

Be that as it may, however, the fact is that the appeal is now underway at last.  Shortly after the 
Court’s prior inquiry, the transcript was received, and hence a concrete briefing schedule is now 
in place.  Whether or not it will come later than it should have, then, it does appear that the 
Wairich appeal will proceed to result.  The Court therefore proceeds to consider the present 
motion on its merits. 

Discussion 

Code of Civil Procedure § 916(a) provides, in relevant part, as follows: 

[T]he perfecting of an appeal stays proceedings in the trial court upon the 
judgment or order appealed from or upon the matters embraced therein or 
affected thereby, including enforcement of the judgment or order, but the trial 
court may proceed upon any other matter embraced in the action and not 
affected by the judgment or order. 

The purpose of § 916(a) is “to protect the appellate court’s jurisdiction by preserving the status 
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quo until the appeal is decided. The automatic stay prevents the trial court from rendering an 
appeal futile by altering the appealed judgment or order or conducting other proceedings that 
may affect it.” Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 189 (citation 
omitted). 

The Court considers that the relevant question is whether, vis-à-vis the appeal in Waraich, this 
case is a “matter[] embraced therein or affected thereby.”  Under Varian, a matter is embraced 
in or affected by a judgment or order if postjudgment or postorder proceedings on the matter 
would have any effect on the effectiveness of the appeal. Id. at 189. Varian noted several ways 
that such proceedings could have an effect on the effectiveness of the appeal: 

(1) The trial court proceeding directly or indirectly seeks to enforce, vacate, or modify the 
appealed judgment or order; 

(2) The trial court proceeding substantially interferes with the appellate court’s ability to 
conduct the appeal; 

(3) The actual or possible results of the trial court proceeding are irreconcilable with the 
possible outcomes on appeal; 

(4) The very purpose of the appeal is to avoid the need for the trial court proceeding. 

Varian, 35 Cal.4th at 189-90. 

The first two scenarios do not appear relevant here.  

Fry’s contends that one possible result of proceeding in this case is a certified class and 
subsequent judgment for Silva and the class. Fry’s says that would be irreconcilable with a 
possible outcome in the Waraich appeal: a reversal with directions to enter a new order 
confirming the arbitrator’s award. Fry’s also says that the “very purpose” of the Waraich appeal 
is to avoid the need for proceeding in this case. 

However, Silva makes a compelling argument in opposition. Silva says that he opted out of the 
class in the Waraich matter. He is not a class member. The settlement in Waraich – even if 
revived by the Sixth District Court of Appeal – does not bind him and does not resolve his claims 
against Fry’s. 

In its reply brief, Fry’s contends that a possible outcome of proceeding in this matter is that the 
Court certifies a class that includes claims made by individual class members who released their 
claims as part of the Waraich settlement. It is true that this case is a putative class action. And 
Silva does not dispute that there is at least some overlap between both (1) the claims made by 
the putative class here and the claims purportedly settled in Waraich and (2) some of the 
individual putative class members in this case and some of the individual class members in 
Waraich. 

But there are at least three responses to that argument. 

First, no class has been certified in this case. At present, this case consists solely of Silva’s 
claims against Fry’s. The putative class – and its claims – remain just that: putative. Unless and 
until the class in this case is certified, the class claims may as well not exist. There can be no 
classwide recovery at present. The Court could not make a merits determination in the class’s 
favor that would be binding against Fry’s, absent compelling circumstances. Fireside Bank v. 
Super. Ct. (2007) 40 Cal.4th 1069, 1083. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   03/23/18 

 
 

- 8 - 

Second, the existence and extent of a class settlement, if any, in Waraich are themselves 
factors that the parties can argue in connection with any potential class proceedings in this 
case. Thus, if the Court were (at some point in the future) to certify a class, the Court would 
have the ability to shape the precise contours of that class definition to eliminate any concerns 
about the class members or their claims having already been resolved in Waraich. In effect, 
those claims and/or individuals could be excluded from any certified class in this case based on 
the class definition. See Cristler v. Express Messenger Systems, Inc. (2009) 171 Cal.App.4th 
72, 80 (trial court has discretion to modify class definition); Occidental Land, Inc. v. Super. Ct. 
(1976) 18 Cal.3d 355, 360 (courts retain flexibility in managing class action litigation and can 
modify or amend certification orders); City of San Jose v. Super. Ct. (1974) 12 Cal.3d 447, 458 
(class actions are a product of equitable principles and should be managed equitably). And if the 
scope of any Waraich developments were broad enough to counsel against class treatment 
altogether, that might result in denial of certification here. 

Finally, even if there existed an individual who (i) was a member of a certified class in this case; 
and (ii) had released his or her claim(s) in this case as part of the Waraich settlement, the Court 
considers that there are mechanisms for addressing that at the appropriate time. For example, if 
and when there is a classwide recovery in this case, individual class members will have to come 
forward and identify themselves to obtain that recovery. See, e.g., Aguirre v. Amscan Holdings, 
Inc. (2015) 234 Cal.App.4th 1290, 1305 (contemplating class members identifying themselves at 
the recovery stage and making an individual showing as to eligibility for recovery); Nicodemus v. 
St. Francis Mem. Hosp. (2016) 3 Cal.App.5th 1200, 1212 (same). At that point, the Court 
anticipates that the issue of particular class members’ rights to recover can be efficiently 
addressed and decided. 

There might come a time in the future when the state of this case compels a finding that it is a 
matter embraced within the Waraich appeal. But that time is not now. The motion is denied 
without prejudice. If a class is certified in this case and the Waraich appeal is still pending, 
Fry’s may, if necessary, re-file the motion. 

  

 8.  TIME:  9:00   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O'HANRAHAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DEL BECCARO 
FILED BY SEQUOIA SURGICAL PAVILION, LLC 
* TENTATIVE RULING: * 
 
The demurrer of Sequoia Surgical Pavilion, LLC (“Sequoia”) to plaintiff’s First Amended 
Complaint (“FAC”) is overruled. 

 
Plaintiff’s Opposition is late.  In its discretion, however, the court considers it.  (See McAllister v. 
County of Monterey (2007) 147 Cal.App.4th 253, 281-82; Iverson v. Superior Court (1985) 167 
Cal. App. 3d 544, 549; CRC 3.1300 (d).)   
 
The central issue in this case is who had the responsibility for verifying that plaintiff was well 
enough to under surgery by requesting that there be a metabolic panel test, ensuring it was 
done before permitting the surgery to proceed, and ensuring that the appropriate persons were 
provided the results for review.  Plaintiff alleges that before the July 18, 2017 deposition of his 
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surgeon, Dr. Miranda, he had no knowledge that Sequoia had any responsibility to ensure that 
these things occurred, but that he learned so at or after that deposition.  That is when he 
realized the need to add Sequoia to this lawsuit as a party whose conduct was a substantial 
factor in causing his damages, and is when he substituted Sequoia’s name for Doe 1. 

 
Therefore, the key issue here is whether plaintiff properly used the Doe statute, Code of Civil 
Procedure § 474.  If he did, his the amendment and the First Amended Complaint relate back to 
the filing date of the original complaint and his suit against Sequoia is timely.  (See Winding 
Creek v. McGlashan (1996) 44 Cal.App.4th 933, 940-41.) 

 
“The purpose of [section 474] is to enable a plaintiff to commence an action before it has 
become barred by the statute of limitations due to plaintiff's ignorance of the identity of the 
defendant.”  (Wallis v. Southern Pac. Transportation Co. (1976) 61 Cal.App.3d 782, 786.)  “The 
statute ... must be liberally construed to enable a plaintiff to avoid the bar on the statute of 
limitations where he is ignorant of the identity of the defendant.”  (Winding Creek, 44 
Cal.App.4th at 940.)   
 
The phrase “ignorant of the name of a defendant” has not been interpreted literally.  The statute 
may be used not only where the plaintiff never originally knew the defendant’s name but also 
where he did know the name, but was ignorant of the facts giving him a cause of action against 
that person.  (See Wallis, 61 Cal.App.3d at 786; see also Mishalow v. Horwald (1964) 231 
Cal.App.2d 517.) 

 
If the plaintiff has properly used § 474, he may state a new legal theory or a new cause of action 
against a defendant he substitutes in as a Doe as long as the claim arises out of the same 
general set of facts set forth in the original complaint.  (Winding Creek, 44 Cal.App.4th at 941, 
fn. 8.)   

 
However, to use the Doe statute properly it is not enough simply to allege ignorance of the true 
defendant’s name.  The plaintiff’s original complaint must also contain charging allegations 
against the Doe defendants, or, in other words, allegations showing that plaintiff alleges the Doe 
defendants are responsible in some manner for his injuries.  (Id. at 941.)  Sequoia argues that 
the original complaint here failed to contain any charging allegations against the Doe 
defendants. 

 
This requirement is very easily met, however.  For instance, the addition of “s” to “defendant” in 
the charging allegations will suffice as long as the complaint does not limit the word 
“defendants” to those sued by their correct names.  (Id.)  Thus, in Winding Creek, plaintiffs 
alleged:  “Plaintiffs are informed and believe and thereon allege, that each of the fictitiously 
named Defendants is responsible in some manner for the occurances [sic] herein alleged, and 
that Plaintiffs' damages as herein alleged were proximately caused by those Defendants.”  (Id. 
at 938.)  Plaintiffs also alleged that all defendants were agents of each other.  (Id.)  The court 
held that these allegations were sufficient to permit plaintiff to bring attorney defendants in as 
Does on new legal theories and counts even if the cause of action against them would otherwise 
have been barred by the applicable statute of limitations.  (Id. at 941-43.)   
 
Sequoia accurately complains that this practice allows use of the Doe procedure and § 474 to 
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bring defendants in after limitations would otherwise have run, based on no genuine substantive 
allegations against them in the original complaint, but only ritualistic form allegations that 
whatever the named defendants did, the Does did it too.  The criticism is accurate, but 
unavailing.  Under Winding and similar cases, that is the state of the law.  The problem Sequoia 
has on this demurrer is showing that this plaintiff has done less than the very minimal Doe 
allegations that Winding allows. 
 
Here, the original complaint alleges that each Doe defendant “is or may be legally liable to 
Plaintiffs” (Complaint, ¶ 6), and that each defendant is the agent of the others.  (¶ 7.)  These 
allegations are incorporated into each of the two causes of action alleged.  Further, the 
complaint alleges in the First Cause of Action that had Dr. O’Hanrahan used proper methods of 
the provision of medical care, he should have taken steps to stop the surgery from being 
performed.  (¶ 18.)  It also alleges that as a proximate result of the negligence of “Defendants, 
and each of them” plaintiff suffered physical injuries, incurred medical bills, and suffered income 
losses.  (¶ 21-23.)  The complaint alleges in the Second Cause of Action that plaintiff underwent 
surgery at Muir Orthopaedic Specialists and that had they, Dr. Miranda, and Dr. Jacobs used 
proper methods of the provision of medical care they should have taken steps to stop the 
surgery from being performed.  (¶ 27, 29.)  It then again alleges that as a proximate result of the 
negligence of “Defendants, and each of them,” plaintiff suffered the injuries and damages 
alleged above.  (¶ 32-34.) 

 
Plaintiff here did not use language identical to that used in Winding Creek.  However, his 
language still charges “Defendants, and each of them” with causing him injuries.  It still alleges 
that each Doe defendant is liable.  (¶ 6.)  And it still alleges that each defendant is the agent of 
the others.  Clearly, the complaint alleges that the Doe defendants are liable in some manner.  
Construing the allegations and § 474 liberally to enable a plaintiff to avoid the bar of the statute 
of limitations, the Court finds the allegations sufficient. 
 
Sequoia argues that the charging allegations must be more specific, however – that they must 
allege negligence “in connection with Plaintiff’s test results before his 2015 surgery”.  The court 
disagrees.  Negligence may be pleaded generally.  (Guilliams v. Hollywood Hospital (1941) 18 
Cal.2d 97, 100-102; Taylor v. Oakland Scavenger Co. (1938) 12 Cal.2d 310, 316.)  Further, new 
legal theories and counts may be alleged against persons substituted in as Doe defendants as 
long as the allegations against them are based on the same general set of facts as alleged in 
the original complaint.  (Winding Creek, 44 Cal.App.4th at 941, fn. 8; Austin v. Massachusetts 
Bonding & Insurance Co. (1961) 56 Cal. 2d 596, 600.) 
 
Sequoia cites Milam v. Dickman Constr. Co. (1964) 229 Cal.App.2d 208 in support of its 
arguments that the charging allegations here are insufficient.  However, Milam was 
distinguished in Hollister Canning Co. v. Superior Court (1972) 26 Cal.App.3d 186.  Hollister 
noted that the plaintiff in Milam, in a single paragraph, alleged that two specifically named 
construction companies committed various acts of negligence and that as a result of the conduct 
of “defendants and each of them” plaintiff was caused to fall and be injured.  On those facts, 
Hollister said it would be impossible to read “defendants and each of them” as referring to 
anyone other than the two specifically identified defendants.  (Hollister, 229 Cal.App.2d at 196.  
However, in Hollister, plaintiff used separate paragraphs to state theories of liability against 
specific defendants and then to state that all defendants, including the Doe defendants, caused 
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the damages.  (Id. at 194-95, 196 (cf. ¶ V with ¶ VII in Hollister).)  This case is like Hollister 
rather than Milam.  Milam may possibly be simply out of step with the more recent state of the 
law – but taking it as it is, it turns on what the Milan court took to be the details of the pleading’s 
allegations there.  The same feature is not present here. 
  
Sequoia also argues that there are no charging allegations against any Doe defendants 
because plaintiff did not label his causes of action as being asserted against any Doe 
defendants.  This is not optimal pleading practice, but is not fatal.  The description in the label of 
a cause of action of the parties against whom the cause of action is directed is required by the 
California Rules of Court.  (CRC 2.112(4).)  However, it is not part of the cause of action.  
Indeed, when evaluating a general demurrer, the court is required to ignore labels and overrule 
the demurrer if the complaint states a cause of action on any legal theory.  (Larson v. UHS of 
Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.) 
 
Because plaintiff properly used § 474, it is irrelevant whether accrual of the cause of action was 
extended due to delayed discovery.  Plaintiff does not need the benefit of that doctrine to make 
his amended complaint timely because the amended complaint relates back to the date the 
original complaint was filed.  (See Winding Creek, 44 Cal.App.4th at 940-41; see also GM Corp. 
v. Superior Court (1996) 48 Cal.App.4th 580, 589, 596 (“The problem with GM's reliance on . . . 
cases [concerning delayed discovery and accrual] is that they have nothing to do with section 
474.”)  There is no requirement of due diligence in connection with the use of section 474.  
“[T]he rule prescribed by [§ 474] is entirely different [from the rule delaying accrual of a cause of 
action until discovery]. It is when he is actually ignorant of a certain fact, not when he might by 
the use of reasonable diligence have discovered it. Whether his ignorance is from misfortune or 
negligence, he is alike ignorant, and this is all the statute [§ 474] requires.”  GM, 48 Cal.App.4th 
at 592-93 (quoting another case.) 
 
Defendant repeatedly misstates plaintiff’s theory against Sequoia.  It is not that he had a lab test 
done there.  (See Opening Brief at 6:17-19; Reply Brief at 4:1-2; 4:8-9.)  It is that the 
requirement of a presurgical metabolic panel test originated at Sequoia and that Dr. Miranda 
relied on Sequoia to review any test results (even if performed by some other facility) and 
determine whether plaintiff was medically cleared for surgery.  (See FAC, ¶ 8(a),(b).)  Thus, this 
case is not like Scherer v. Mark (1976) 64 Cal.App.3d 834.  In Scherer, when plaintiff used 
§ 474, he was neither ignorant of the name of his personal physician nor of his theory of liability 
against that physician.  Here, while plaintiff did know Sequoia’s name, he was ignorant of the 
theory of liability against it.  That is a classic situation permitting use of § 474, as demonstrated 
by the cases cited above.  (See also Mishalow, 231 Cal.App.2d 517 (Doe statute properly used 
even though plaintiffs knew the name of the anesthesiologist when they filed their complaint 
because they did not know of facts then indicating that he was negligent; Marasco v. Wadsworth 
(1978) 21 Cal.3d 82, 88 (distinguishing Scherer).) 
 
 Sequoia’s Request for Judicial Notice filed 2/21/18 
 
The court denies this Request for Judicial Notice at to items 1-3 because it is unnecessary.  
These documents are all part of the court’s file and are properly considered on this demurrer 
even without a Request for Judicial Notice. 
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The court denies the request as to item 4.  The very case that Sequoia cites, Del E. Webb Corp. 
v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604, explains why:  “The court will take 
judicial notice of records such as admissions, answers to interrogatories, affidavits, and the like, 
when considering a demurrer, only where they contain statements of the plaintiff or his agent 
which are inconsistent with the allegations of the pleading before the court.  The hearing on 
demurrer may not be turned into a contested evidentiary hearing through the guise of having the 
court take judicial notice of affidavits, declarations, depositions, and other such material which 
was filed on behalf of the adverse party and which purports to contradict the allegations and 
contentions of the plaintiff.”  (Emphasis added.)  That is precisely what Sequoia is attempting to 
do by asking the court to consider the declaration of Dr. Jacobs. 

  

 9.  TIME:  9:00   CASE#: MSC16-01332 
CASE NAME: CSAA VS. SEARS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MIDEA AMERICA CORP. 
* TENTATIVE RULING: * 
 
The motion is continued to April 13, 2018, at 9:00 a.m. (the next available law and motion date 
for this department). 

  

10.  TIME:  9:00   CASE#: MSC17-00440 
CASE NAME: GANTT VS. MILLER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY RYAN MILLER 
* TENTATIVE RULING: * 
 
Counsel to appear personally for an in camera showing as to grounds for withdrawal. 

  

11.  TIME:  9:00   CASE#: MSC17-00440 
CASE NAME: GANTT VS. MILLER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY VERANDA LANDSCAPING INC. 
* TENTATIVE RULING: * 
 
Counsel to appear personally for an in camera showing as to grounds for withdrawal. 
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12.  TIME:  9:00   CASE#: MSC17-01260 
CASE NAME: PITTMAN VS. KINDRED HEALTHCARE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
In light of the upcoming mediation and motion to compel arbitration, this CMC is taken off 
calendar.  If a further CMC is needed, it will be set in the tentative on the motion to compel 
arbitration. 

  

13.  TIME:  9:00   CASE#: MSC17-01642 
CASE NAME: KHALSA VS. CHEVRON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY KOCH SPECIALTY PLANT SERVICES 
* TENTATIVE RULING: * 
 
The demurrer of Defendant Koch Specialty Plant Services (KSPS) to the First Amended 
Complaint (FAC) is sustained without leave to amend. 
 
The facts from this case are taken from the complaint, the well-pleaded facts of which the Court 
must assume to be true on demurrer.  (See Sheehan v. San Francisco 49ers, Ltd. (2009) 45 
Cal.4th 992, 998.)  
 
Plaintiff Manh Singh Khalsa is a Sikh man.  On September 25, 2016, while driving home, he 
encountered defendants Chase Little, Colton LeBlanc, Dustin Albarado and Doe 26 at a red light 
at an intersection in Richmond.  Little threw a beer can at plaintiff, and the others yelled at him.  
The cars proceeded beyond the intersection.  At another red light, Little, LeBlanc, and Albarado 
exited their vehicle and punched at plaintiff through his open window.  They held plaintiff down 
and cut his hair with a knife.  Plaintiff’s finger was cut in the ensuing altercation and eventually 
required amputation.  Plaintiff alleges that the motivation of the attack was racial or religious in 
nature based on his membership in the Sikh religion or upon the individual defendants’ 
inaccurate belief that he was Muslim. The moving defendant, KSPS, employed the defendants 
and brought them in from out-of-state to work at the Chevron refinery in Richmond.   
 
Plaintiff brings six causes of action against KSPS under theories of vicarious liability, direct 
liability through ratification, and negligent hiring/supervision.  He alleges in the double negative 
that he is not aware that the individual defendants were off-duty, not performing a service for 
KSPS, not acting within the scope of employment, and not actively driving a KSPS-supplied 
vehicle.   
 
As to all claims against it, KSPS’s attack is similar: While there is no dispute that KSPS 
employed the individual defendants, plaintiff does not plead facts sufficient to establish KSPS’s 
liability for their intentional actions.  The Court agrees. 
 
 “The rule of respondeat superior is familiar and simply stated: an employer is vicariously liable 

for the torts of its employees committed within the scope of the employment.”  (Lisa M. v. Henry 

Mayo Newhall Memorial Hospital (1995) 12 Cal.4th 291, 296.)  Liability can extend to an 
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employee’s willful or intentional acts.  (Id.)  When considering the scope of an employer's 

obligations under the doctrine, courts focus on whether the act of the employee was an 

outgrowth of employment, inherent in the working environment, typical of or broadly incidental to 

the employer's business, or, in a general way, foreseeable from the employee’s duties. 

(Yamaguchi v. Harnsmut (2003) 106 Cal.App.4th 472, 482; see Lisa M. at 296, 298-99.)  

Plaintiff’s burden is to plead facts supporting vicarious liability, which may be based on 

information and belief if he has information supporting the truth of that belief.  (Gomes v. 

Countrywide Home Loans, Inc. (2011) 192 Cal.App.4th 1149, 1158-59 (pleading insufficient if it 

alleges facts on information and belief without alleging information leading plaintiff to believe 

facts are true).)   

Here, plaintiff seeks to meet his pleading standard by artful use of a double negative – i.e., 

alleging that he has no knowledge of facts undermining vicarious liability.  (See, e.g., FAC at 

¶ 55 (plaintiff “has no information” that defendants were off-duty), ¶ 56 (“no information” that 

defendants “were not performing services” for KSPS), ¶ 57 (“no information” that defendants 

“were not acting within the scope of their employment”), ¶ 58 (“no information” that defendants 

“were not actively driving a vehicle” provided by KSPS).)  Plaintiff fails to allege why the acts of 

the individual defendants were an outgrowth of employment, inherent in the environment, typical 

of the business, or otherwise foreseeable.  Instead, as pleaded, the acts of the individual 

defendants appear to arise out of personal malice unconnected with the employment such that 

vicarious liability would not attach. (Farmers Ins. Group v. County of Santa Clara (1995) 11 

Cal.4th 992, 1005.)  

If plaintiff has no information either way as to the facts related to vicarious liability, then it would 
appear he lacks information leading him to believe that the allegations are true.  To allege that 
he has no facts undermining his scope-of-employment theory is, by clear implication, to admit 
that he has no facts supporting his information-and-belief allegations on that subject. 
 
Plaintiff also generally alleges, as to the first five causes of action, that KSPS is directly liable 
because it ratified the acts of the individual defendants.  (See FAC, ¶¶ 63, 71, 79, 89, 99.) But 
he does not defend his ratification theory in opposition to the demurrer.  Instead, he claims that 
because he properly alleges vicarious liability, he need not allege ratification.  He then quotes 
verbatim paragraph 13 of his FAC, which is a general allegation on information and belief that all 
the defendants were agents of their co-defendants and aided and abetted each other.  
Ratification under Civil Code § 3294(b) requires “an intent to adopt or approve oppressive, 
fraudulent, or malicious behavior by an employee in the performance of his job duties.”  (College 
Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 726.)  There are no allegations of adoption 
or approval by KSPS, nor an allegation that the behavior occurred in the performance of the 
individual defendants’ job duties. 
 
Finally, plaintiff asserts a claim based on negligent hiring.  An employer can be liable to a third 

person for negligently hiring, supervising, or retaining an unfit employee. ( Doe v. Capital 

Cities (1996) 50 Cal.App.4th 1038, 1054; see also Evan F. v. Hughson United Methodist 

Church (1992) 8 Cal.App.4th 828, 836.)  Liability is based upon the facts that the employer knew 
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or should have known that hiring the employee created a particular risk or hazard and that 

particular harm materializes. (Evan F. at 836-37.)  

Plaintiff relies solely on the complaint – here, the factual allegations of the September 25, 2016 

attack – and claims that he has “sufficiently alleged … that the Individual Defendants were unfit 

or incompetent and that their unfitness or incompetence created a particular risk to others.”  

(Opposition, p. 11:14-16.)  But the FAC is devoid of allegations that KSPS knew or should have 

known that employing the individual defendants created a risk or hazard.   

Request for Judicial Notice 
 
KSPS’s unopposed request for judicial notice is denied as to the news article, which KSPS 
offers for the truth of statements therein.  (Joslin v. H.A.S. Ins. Brokerage (1986) 184 Cal.App.3d 
369, 374 [“Taking judicial notice of a document is not the same as accepting the truth of its 
contents or accepting a particular interpretation of its meaning.”].)  It is granted as to the map.  
(Evid. Code § 452(h).)  
 
Leave to Amend 
  
Leave to amend is denied, because the Court sees no reasonable prospect that plaintiff will be 
able to make any allegations that will survive further demurrer and satisfy his obligations under 
Code of Civil Procedure § 128.7.  If plaintiff seeks to contest the tentative in order to seek leave 
to amend, he should come to the hearing prepared to discuss in reasonable detail what he 
proposes to allege in amendment, and how his proposed allegations would establish a viable 
theory of liability on KSPS’s part. 

  

14.  TIME:  9:00   CASE#: MSC17-01642 
CASE NAME: KHALSA VS. CHEVRON 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.7 
FILED BY CHEVRON CORPORATION 
* TENTATIVE RULING: * 
 
Chevron’s motion for sanctions pursuant to Code of Civil Procedure § 128.7 is granted, but only 
to a limited extent.  Sanctions are granted in the amount of $1,000, payable within 30 days. 
 
The Court is inclined to accept plaintiff’s argument that, at least initially, he had a reasonable 
basis for suspecting that his assailants may have been employed (or co-employed) by Chevron 
as distinguished from KSPS.  Somewhat thinner, but still possibly allowable, was plaintiff’s 
supposition that the assailants may have been on the job at the time of the assault.  But the 
Court has difficulty seeing how plaintiff ever had any plausible and reasonable basis for alleging 
that a blatantly criminal assault of this kind could have been within the scope of the assailants’ 
work duties for Chevron.  In any event, any uncertainty about whether the assailants were on 
the job on a Sunday evening was laid to rest by Chevron’s provision to plaintiff’s counsel of time 
cards proving they weren’t. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   03/23/18 

 
 

- 16 - 

Plaintiff’s best defense against this motion is that he has in fact dismissed Chevron as a 
defendant, which falls under the heading of “better late than never”.  However, he did so after 
expiration of the 21-day “safe harbor” period established by § 128.7(c)(1).  That time limit exists 
for a reason – it establishes a period during which the moving party need not (and cannot) file a 
§ 128.7 motion.  If the Legislature had intended that a plaintiff could avoid sanctions by 
withdrawing the offending pleading any time before the sanctions motion comes for hearing, it 
would have so provided. 
 
The Court no doubt has discretion to consider a tardy dismissal as a factor, especially if there 
appears to be an arguable reason for delaying.  Here, however, plaintiff’s proffered reasons for 
not dismissing within the safe-harbor period are unconvincing.  He cannot identify anything in 
particular that he needed more time to investigate, either factually or legally.  Further, any 
uncertainty about the relevant due dates was created by plaintiff’s own failure to timely serve the 
FAC on Chevron, which was itself a procedural impropriety.  The whole thing smacks of keeping 
Chevron around in a last-ditch hope of being paid something to go away. 
 
Having said all that:  It remains the case that Chevron’s motion has already accomplished its 
basic purpose, which was to induce plaintiff to dismiss Chevron from the case.  If plaintiff had 
timely dismissed Chevron, Chevron would still have already incurred the expense of preparing 
and serving its motion.  It is harmed by the tardiness, therefore, only to the extent of the motions 
filing fee and the fees of its filing service.  The Court accordingly chooses to award limited 
sanctions for their deterrent effect. 

  

15.  TIME:  9:00   CASE#: MSC17-01960 
CASE NAME: HERNANDEZ VS. ALLIED UNIVERSAL 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY UNIVERSAL PROTECTION SERVICE, LP 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel arbitration filed by Defendant Universal Protection 
Service, LP. The motion seeks an order compelling arbitration of Plaintiff’s claims and staying 
the instant lawsuit pending arbitration. 

For the reasons discussed further, below, the motion is granted. 

Burden of Proof on Motion to Compel Arbitration 

Code of Civil Procedure § 1281.2 creates a summary proceeding for resolving petitions to 
compel arbitration. “A petition to compel arbitration ‘is in essence a suit in equity to compel 
specific performance of a contract.’” Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 
Cal.4th 394, 411 (internal citation omitted). In these summary proceedings the trial court sits as 
a trier of fact, weighing all the affidavits, declarations, and other documentary evidence, as well 
as oral testimony received at the court’s discretion, to reach a final determination. Engalla v. 
Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972. 

Under the proceedings, the trial court’s first task is to determine whether the parties have in fact 
agreed to arbitrate the dispute. “‘This determination involves two considerations: (1) whether 
there is a valid agreement to arbitrate between the parties; and (2) whether the dispute in 
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question falls within the scope of that arbitration agreement.’” Bruni v. Didion (2008) 160 
Cal.App.4th 1272, 1283 (internal citations omitted). 

“Because the existence of the agreement is a statutory prerequisite to granting the petition, the 
petitioner bears the burden of proving its existence by a preponderance of the evidence. If the 
party opposing the petition raises a defense to enforcement--either fraud in the execution 
voiding the agreement, or a statutory defense of waiver or revocation (see § 1281.2, subds. (a), 
(b))—that party bears the burden of producing evidence of, and proving by a preponderance of 
the evidence, any fact necessary to the defense.” Rosenthal v. Great Western Fin. Securities 
Corp. (1996) 14 Cal.4th 394, 413. 

A heavy presumption weighs in favor of arbitrability. Gravillis v. Coldwell Banker Residential 
Brokerage Co. (2006) 143 Cal.App.4th 761, 771. 

Factual Background 

Plaintiff was employed by Defendants as a security director assigned to the Blackhawk Area in 
Danville, CA. Complaint at ¶ 5. On or around May 9, 2014, Plaintiff signed an Arbitration 
Agreement with Universal. See Grinde Decl. at ¶ 5, Ex. A. That Agreement reads in part: 

[T]o the fullest extent allowed by law, any controversy, claim or dispute between 
me and the Company … relating to or arising out of my employment or the 
cessation of that employment will be submitted to final and binding arbitration 
before a neutral arbitrator in the county in which I work(ed) for determination in 
accordance with the American Arbitration Association’s National Rules for the 
Resolution of Employment Disputes as the exclusive remedy for such 
controversy, claim or dispute. … This bilateral arbitration agreement covers any 
and all claims or causes concerning or related to your employment with the 
Company and termination of such employment[.] … BY AGREEING TO THIS 
BINDING ARBITRATION PROVISION, BOTH I AND THE COMPANY GIVE UP 
ALL RIGHTS TO A TRIAL BY JURY. This bilateral arbitration agreement is to be 
construed as broadly as permissible under applicable law. 

Grinde Decl. ¶ 5, Ex. A. 

Plaintiff was terminated on May 4, 2017. Complaint at ¶ 32. On October 3, 2017, Plaintiff filed a 
Complaint for (1) discrimination; (2) failure to prevent discrimination; (3) harassment; (4) failure 
to prevent harassment; (5) retaliation; and (6) wrongful termination in violation of public policy. 

Plaintiff was subsequently rehired by Universal on October 26, 2017. Hernandez Decl. ¶ 4; 
Grinde Decl. ¶ 9. At that time he was presented with a new arbitration agreement. See Grinde 
Decl. ¶ 9, Ex. B; Hernandez Decl. ¶ 5. He elected to opt out of that agreement. Hernandez Decl. 
¶ 6; Grinde Decl. ¶ 9, Ex. B. 

Analysis 

Plaintiff does not dispute that he entered into the 2014 Arbitration Agreement, nor that its terms 
cover the present dispute. Instead, he first argues that Universal abandoned the 2014 
Arbitration Agreement. In the alternative, Plaintiff argues that the 2014 Arbitration Agreement is 
unenforceable on the grounds that it is procedurally and substantively unconscionable.  

 Abandonment 
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Plaintiff argues that “Universal abandoned the 2014 Agreement at some point between May 9, 
2014 and October 26, 2017.” Opp. at 5:11-12. Plaintiff contends that because Defendant 
presented him with a new arbitration agreement at the time of his rehiring on October 26, 2017, 
this is evidence of its intent to abandon the 2014 Agreement. See generally Opp. at II(B)(1). 

A contract remains in force until it has been terminated either according to its terms or through 
the acts of the parties evidencing an abandonment. Groves v. Superior Court (1944) 62 
Cal.App.2d 559, 565. Abandonment of contract is a matter of intent and is to be ascertained 
from facts and circumstances surrounding transactions out of which abandonment is claimed to 
have resulted. Busch v. Globe Industries (1962) 200 Cal.App.2d 315. The intent to abandon or 
rescind must be mutual. Lubin v. Lubin (1956) 144 Cal.App.2d 781, 796. To show an 
abandonment, the evidence must show that “both parties intended to disregard the contract.” 
Amelco Electric v. City of Thousand Oaks (2002) 27 Cal.4th 228, 236. 

Plaintiff’s sole evidence of abandonment is that he was offered a new arbitration agreement at 
the time of his rehire on October 26, 2017. Nothing in the text of the 2017 Agreement, which 
Plaintiff did not execute, indicates that the 2014 Agreement is extinguished. This is insufficient to 
demonstrate that Universal abandoned the 2014 Agreement, which was in operation at the time 
Plaintiff filed his Complaint and for the duration of the first term of his employment. Furthermore, 
all of Plaintiff’s claims arise out of this term, during which the 2014 Agreement was 
unquestionably in force. 

Plaintiff cites Honda v. Reed (1958) 156 Cal.App.2d 536, 539, for the proposition that 
“negotiating for a new and different contract concerning the same property or subject matter” 
implies abandonment. The comparison to Reed is inapt. Reed was a breach of contract case 
involving the lease of real property and purchase of furniture. The conduct of the parties in 
Reed, who entered into an agreement but then both subsequently failed to comply with its 
terms, is inapt where, as here, the parties executed an agreement and entered into an 
employment relationship.  

Plaintiff’s argument conflates a second contract covering the exact same subject matter, on one 
hand, with a second contract covering a similar but distinct subject matter, on the other.  If a 
vendor and a buyer sign a contract in 2014 for sale of a given piece of equipment, and then 
(before delivery) sign a second contract as to the same piece of equipment, they may be 
regarded as having “torn up” the first contract, which is superseded by the second.  But if the 
parties go through with the 2014 sale and then sign another contract in 2017 for the sale of an 
identical piece of equipment, the second contract does not supersede the first.  The 2014 sale 
continues to be governed by the terms (such as guarantees or credit) of the 2014 contract.  That 
is what is occurring here, as to plaintiff’s two separate periods of employment. 

Plaintiff has not demonstrated that the 2014 Agreement was abandoned by the parties. 

 Unconscionability 

An agreement to arbitrate, like any other contract, is subject to revocation if the agreement is 
unconscionable. See Code of Civil Procedure § 1670.5; Roman v. Superior Ct. (2009) 172 
Cal.App.4th 1462, 1468. 

Unconscionability has both procedural and substantive elements. Although both must be 
present for the Court to find a contract unconscionable, they need not be present in equal 
amounts. That is, the more procedurally unconscionable a contract is, the less substantively 
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unconscionable it must be to support a Court’s refusing to enforce it, and vice versa. Roman, 
172 Cal.App.4th at 1469. 

Procedural unconscionability focuses on the elements of oppression and surprise. Oppression 
arises from an inequality of bargaining power which results in no real negotiation and an 
absence of meaningful choice. Roman, 172 Cal.App.4th at 1469. Surprise involves the extent to 
which the terms of the agreement are hidden from the view of the party with inferior bargaining 
power. Id. 

The California Supreme Court has recognized that adhesion contracts in the employment 
context typically contain at least some measure of procedural unconscionability: “in the case of 
preemployment arbitration contracts, the economic pressure exerted by employers on all but the 
most sought-after employees may be particularly acute, for the arbitration agreement stands 
between the employee and necessary employment, and few employees are in a position to 
refuse a job because of an arbitration requirement.” Armendariz v. Foundation Health Psychcare 
Svcs., Inc. (2000) 24 Cal.4th 83, 115. 

Here, however, plaintiff adduces only two features that he argues to support procedural 
unconscionability – the undisputed fact that this was an adhesion contract (that is, plaintiff was 
required to agree to it as a condition of employment), and the fact that no copy of the AAA rules 
was provided.  Those exact two criticisms were made in the Supreme Court’s most recent 
decision concerning unconscionability in employer-employee arbitration agreements.  Baltazar 
v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1246.  The Supreme Court acknowledged that any 
employer-employee adhesion contract contains at least a minimum degree of procedural 
unconscionability.  But the court was distinctly unimpressed with the two points raised there 
(and here) as showing any very serious degree of procedural unconscionability, in the absence 
of any indication that the employer had snuck some hidden and objectionable feature past the 
employee by not attaching the arbitration rules.  Here, as in Baltazar, plaintiff does not assert 
that there is anything in particular wrong with the AAA rules, and he makes no other convincing 
argument distinguishing Baltazar. 

The Baltazar court accordingly turned to substantive unconscionability, as does this Court.  
Substantive unconscionability focuses on the actual terms of the agreement and evaluates 
whether they create overly harsh or one-sided results. The Court inquires whether contractual 
provisions reallocate risks in an objectively unreasonable or unexpected manner. Roman, 172 
Cal.App.4th at 1469-70. In the employment context, substantive unconscionability generally is 
found when the arbitration agreement is one-sided. Id. As the California Supreme Court 
observed, “it is unfairly one-sided for an employer with superior bargaining power to impose 
arbitration on the employee as plaintiff but not to accept such limitations when it seeks to 
prosecute a claim against the employee, without at least some reasonable justification for such 
one-sidedness based on business realities.” Armendariz, 24 Cal.4th at 119. Put another way, 
the inquiry is whether the terms of the agreement are “so one-sided as to shock the 
conscience.” Kinney v. United HealthCare Svcs, Inc. (1999) 70 Cal.App.4th 1322, 1330. 

Here, Plaintiff identifies a single ground which he asserts supports a finding of substantive 
unconscionability. Namely, Plaintiff argues that the arbitration agreement lacks mutuality in that 
Defendant may seek Court intervention to procure an injunction against Plaintiff to “enforce[] the 
Restrictive Covenant sections of the Universal Protection Service Employment and Non-
Compete Agreement and New Hire.” Again, however, this exact argument was raised and 
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rejected in Baltazar. As defendant points out, this right is already guaranteed (to both parties) by 
the California Arbitration Act, which permits parties to obtain provisional relief from the Court. 
See Code of Civil Procedure § 1281.8. “[A]n arbitration agreement is not substantively 
unconscionable simply because it confirms the parties’ ability to invoke undisputed statutory 
rights.” Baltazar, 62 Cal.4th at 1247-48. 

In short, this motion is directly controlled by Baltazar.  The procedural unconscionability 
presented is minimal, and no substantive unconscionability is shown.  The arbitration agreement 
is not unconscionable, and there is no reason why the Court should not enforce it. 

  

16.  TIME:  9:00   CASE#: MSC17-01960 
CASE NAME: HERNANDEZ VS. ALLIED UNIVERSAL 
HEARING ON MOTION TO COMPEL CONTRACTUAL ARBITRATION 
FILED BY BLACKHAWK HOMEOWNERS ASSOCIATION, MELISSA MANZO 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel arbitration filed by Defendant Blackhawk Homeowners 
Association and Defendant Melissa Manzo. The motion is opposed by Plaintiff Michael 
Hernandez. The motion seeks an order compelling arbitration of Plaintiff’s claims and staying 
the instant lawsuit pending arbitration. 

For the reasons discussed further, below, the motion is granted. 

Request for Judicial Notice 

Defendants request judicial notice of the Declaration of Mindy Grinde, filed in support of 
Universal’s parallel motion to compel arbitration.  The request is denied as unnecessary. 

Analysis 

For the reasons described in Line 15, above, the Court finds that the 2014 Arbitration 
Agreement is valid and enforceable. 

This motion, like Universal’s, is controlled by binding precedent, namely Garcia v. Pexco (2017) 
11 Cal.App.5th 782, also an employee-employer dispute.  There, as here, the plaintiff’s direct 
employer was in the business of providing employees to provide services to the employer’s own 
clientele – there, temporary staffing; here, security services.  The court held that when the 
employer’s client is sued as an alleged co-employer of the plaintiff, the client may enforce the 
arbitration agreement between the employer and employee on the basis of estoppel. 

It might be fairly said here that the facts are not quite as strong as in Garcia, where it could more 
fairly be said that the non-employer was an add-on defendant rather than the principal accused 
wrongdoer.  Here, the lead alleged wrongdoer in plaintiff’s complaint is Ms. Manzo, an employee 
of the Blackhawk HOA.  Nevertheless, the allegations against plaintiff’s own employer center 
quite directly on the same allegations of wrongdoing he is making against Manzo and the HOA.  
The claims made against the multiple defendants are strongly overlapping – and indeed, while 
slightly different legal theories are implicated, the factual bases are essentially identical.  The 
claims are “based on the same facts and are inherently inseparable from the arbitrable claims 
against signatory defendants.” Metalclad Corp. v. Ventana Environmental Organizational 
Partnership (2003) 109 Cal.App.4th 1705, 1713 (internal quotation marks omitted). “[T]he sine 
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qua non for application of equitable estoppel as the basis for allowing a nonsignatory to enforce 
an arbitration clause is that the claims plaintiff asserts against the nonsignatory must be 
dependent upon, or founded in and inextricably intertwined with, the underlying contractual 
obligations of the agreement containing the arbitration clause.” Goldman v. KPMG, LLP (2009) 
173 Cal.App.4th 209, 217-18.  Such is the case here. 

  

17.  TIME:  9:00   CASE#: MSC17-02330 
CASE NAME: CHEKENE VS. BOWERS 
HEARING ON MOTION TO STAY PROCEEDING PENDING ARBITRATION 
FILED BY DB CAPITAL INVESTMENTS INC. 
* TENTATIVE RULING: * 
 
Please see Line 18. 

  

18.  TIME:  9:00   CASE#: MSC17-02330 
CASE NAME: CHEKENE VS. BOWERS 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY DB CAPITAL INVESTMENTS INC. 
* TENTATIVE RULING: * 
 
The petition to compel arbitration, brought by defendant DB Capital Investments, Inc., 
is granted.  (Code Civil Procedure § 1281.2.) 
 
The Court finds that the litigation of plaintiffs’ claims against DB Capital, and the litigation of 
plaintiffs’ claims against the non-signatory defendants, raises “a possibility of conflicting rulings 
on a common issue of law or fact ….”  (Code Civil Procedure § 1281.2(c).)  This is apparent 
from the allegations of the First Amended Complaint, which names both the “Developer 
Defendants” (including DB Capital) and the “Contractor Defendants” in the First Cause of Action 
for negligence.  All parties agree that this problem exists, but they disagree on what to do 
about it. 
 
Faced with the possibility of conflicting rulings, the Court has several statutory options.  
The Court has chosen the option of compelling arbitration and staying this action, rather than 
declining to enforce the arbitration agreement, based on the strong public policy favoring 
arbitration.  (See, Marcus v. Superior Court (1977) 75 Cal.App.3d 204, 212 [appropriate to stay 
entire action even though only some parties will be participating in arbitration].  Cf. Bouton v. 
USAA Casualty Ins. Co. (2008) 43 Cal.4th 1190, 1203 (“[c]oncerns about uniformity must also 
be balanced against the strong public policy favoring arbitration of disputes when the parties 
so agree”).) 
 
This action is stayed as against all defendants, pending the outcome of the arbitration.  (Code 
Civil Procedure, §§ 1281.2(c), and 1281.4.  See Heritage Provider Network, Inc. v. Superior 
Court (2008) 158 Cal.App.4th 1146, 1152-54 (stay mandatory if arbitration ordered and there 
are overlapping issues).) 
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The Court invites all parties to consider whether, in light of this stay, they may prefer to submit 
this entire dispute to arbitration voluntarily. 
 
DB Capital’s evidentiary objections, filed on February 23 and March 16, are all sustained.  
However, the objections have no impact on the Court’s ruling, because (1) the possibility of 
conflicting rulings may be shown by the pleadings, and (2) both sides agree that there is a 
possibility of conflicting rulings.  (See, Acquire II, Ltd. v. Colton Real Estate Group (2013) 213 
Cal.App.4th 959, 972.) 

  

19.  TIME:  9:00   CASE#: MSC17-02352 
CASE NAME: RAEL & LETSON VS. CASSANO 
HEARING ON MOTION TO STRIKE 
FILED BY RONALD CASSANO CPA 
* TENTATIVE RULING: * 
 
Defendant’s motion to strike is off calendar, subject to being recalendared when it is 

determined which court will be handling this case.  Part of the basis for concluding that the San 

Mateo and Contra Costa actions are related for purposes of § 403 is that there may be 

conflicting rulings on common issues of law, such as this motion.  It is preferable for all 

substantive decisions in both cases to be made by the same court. 

  

20.  TIME:  9:00   CASE#: MSC17-02352 
CASE NAME: RAEL & LETSON VS. CASSANO 
HEARING ON MOTION TO TRANSFER AND CONSOLIDATE CASES 
FILED BY RONALD CASSANO CPA 
* TENTATIVE RULING: * 
 
Counsel to appear.  (Counsel for Haskew is invited to participate.)  CourtCall acceptable. 

As the discussion below explains, the Court is convinced that the present action and the San 

Mateo case are related as described in Code of Civil Procedure § 403, and should be handled 

by a single court.  However, this Court is far from convinced that the consolidated or coordinated 

cases should be in Contra Costa County rather than San Mateo County.  The Court notes that 

the defendants in both cases are on record as preferring Contra Costa.  Plaintiff, for its part, 

argues unconvincingly against transferring either case.  But, if one of the cases is to be 

transferred, plaintiff gives no indication which County it thinks would be more appropriate. 

If the Court sticks with its tentative view that one of these cases should be transferred, and if the 

parties are unanimous in choosing Contra Costa, the Court will honor that choice and order the 

San Mateo action transferred here under § 403 (and then consolidated).  But if there is 

disagreement as to the choice of counties, the Court sees little reason why Contra Costa should 

be the choice.  Defendants offer no solid reason for preferring this County, other than defendant 

Cassano’s transportation difficulties – which, while not trivial, are minor and easily solved.  And 

on the other side, the wrongs of Mr. Clark (which the present defendants are charged with failing 
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to discover and prevent) all occurred in San Mateo County.  So did the prior action in which 

plaintiff successfully sued Clark.  And one of the two accountant defendants was located there 

as well.  Accordingly, the Court’s inclination is to direct the parties to file a similar motion in San 

Mateo Superior Court as provided for in CRC 3.500(h). 

At the hearing, plaintiff is free to argue against the Court’s tentative view that one of the cases 

should be transferred.  Assuming that the Court’s view on that subject is not changed, however, 

the parties are invited to state their views as to the choice of county, and the reasons why one 

county or the other should be chosen.  The Court also has in mind the possibility that perhaps it 

should speak with the Judge handling the case in San Mateo, if there is an identified Judge 

assigned to the case. 

______________ 

Code of Civil Procedure § 403 states in part that, “[a] judge may, on motion, transfer an action or 

actions from another court to that judge’s court for coordination with an action involving a 

common question of fact or law within the meaning of Section 404….” That section also requires 

the moving party to show that the cases are not complex, that there was a good faith effort to 

obtain agreement to transfer from all parties and that the notice of motion was served on all 

parties and on each court in which an action is pending.  

This motion asks this Court to transfer one case (Rael & Letson v. Haskew, San Mateo County 

Superior Court Case No. 17CIV05483) from San Mateo County to this Court. Defendant’s 

amended proof of service shows that this motion was served on the San Mateo County Superior 

Court and on the attorneys in the San Mateo action. The Kenney declaration submitted in 

support of this motion shows that Defendant attempted to obtain an agreement on the transfer 

of the San Mateo action. The Kenney declaration also explains why Defendant does not believe 

the cases are complex. Therefore, Defendant has met the procedural requirements in § 403. 

To grant a motion under § 403, the Court must find that the two cases involve a common 

question of fact or law. The Court has reviewed the complaint in the Contra Costa action and the 

first amended complaint in the San Mateo action and has considered the differences and 

similarities between the two cases.(See generally Kenney Decl. Exs. 1 & 2.) 

In both the Contra Costa and San Mateo actions, plaintiff Rael & Letson (R&L) sued its 

accountants for accounting malpractice and breach of contract. Both of the lawsuits relate to the 

misconduct of R&L’s former CEO, Michael Clark. R&L sued and obtained a jury verdict against 

Clark for misappropriation of R&L’s funds to be used for the personal expenses of Clark, his wife 

and their family partnership from 2004 to 2013 (the Clark action). In the Contra Costa and San 

Mateo actions, R&L is seeking reimbursement for expert and attorney’s fees expended in the 

Clark action. R&L is also alleging that both accountants were negligent in failing to identify 

Clark’s misconduct and bringing it to the attention of R&L’s board.  
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There are some differences between the two actions. In the Contra Costa action, Cassano was 

R&L’s accountant from 1978 to 2011 and Cassano prepared R&L’s 2010 tax return, which is 

alleged to have been improperly prepared. R&L has also sued Cassano for breach of fiduciary 

duty by alleging that Cassano placed Clark’s interests before R&L’s interests. In the San Mateo 

action, Haskew was R&L’s accountant from 2011 to 2014 and Haskew prepared R&L’s 2011 

and 2012 tax returns, which are alleged to have been improperly prepared. Finally, R&L alleges 

that it had contracts with both Cassano and Haskew and upon review of the allegations in the 

complaint, it appears that these contracts were likely different.  

Based upon the allegations in the two cases, the Court finds that both cases involve common 

questions of fact and law. Both cases appear to involve significant questions related to Clark’s 

conduct and what the accountants knew or should have known. In addition, both cases will 

involve questions about whether R&L can receive their expert and attorney’s fees from the Clark 

Litigation, and if such fees are available, the amount each accountant would be responsible for. 

Furthermore, it appears that the damages sought in the two cases will overlap extensively. The 

differences between the two cases are not so great that they overshadow the commonalities. 

The Court finds that the common issues in the two case will predominate and be significant to 

the litigation. 

Having found that the two cases involve common issues of fact and law, the Court must now 

determine whether transferring the San Mateo County action to this Court promotes the ends of 

justice. California Rules of Court, Rule 3.500(d) requires the Court to consider the following 

standards when making this determination: 

(1)  The actions are not complex;  
(2) Whether the common question of fact or law is predominating and significant to 

the litigation;  
(3)  The convenience of the parties, witnesses, and counsel;  
(4)  The relative development of the actions and the work product of counsel;  
(5)  The efficient utilization of judicial facilities and staff resources;  
(6) The calendar of the courts;  
(7)  The disadvantages of duplicative and inconsistent rulings, orders, or judgments; 

and  
(8)  The likelihood of settlement of the actions without further litigation should 

coordination be denied.  
 

As to factor 1, the Court has considered the Kenney declaration and the factors in California 

Rules of Court, Rule 3.400(b) and finds that in their current state the two actions are not 

complex. Defendant’s statement that they may file a cross-complaint against other parties was 

not considered in the Court’s determination. If such a cross-complaint is later filed then the 

parties should consider whether the case may now be considered complex.  It may or may not 

follow, however, that that would call for any change in the court hearing the case. 
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As to factor 2, the Court has already determined that the cases involve common questions of 

fact and that these issues will predominate and be significant in the litigation. 

As to factors 4 through 8, the Court finds as follows: Both cases are in the early stages of 

development and there does not appear to have been much work product by counsel in the 

pending cases. Having both cases heard in one court would be an efficient use of judicial 

facilities and staff resources. Although many superior courts are overworked and underfunded, 

the court is unaware of calendar problems in either Contra Costa County or San Mateo County 

that would prevent these cases from proceeding to trial in a reasonably timely manner. Given 

the similarities between the two cases, there is a risk of duplicative and inconsistent rulings, 

orders, or judgments. Finally, the parties may have a higher likelihood of settling if both cases 

can be disposed of at one time.  

Factor 3 requires some discussion. The Court does not have much information on the 

convenience of the parties, witnesses, and counsel. Cassano, who lives in Walnut Creek, has 

provided a declaration explaining that due to his age and loss of a hand, he would be unable to 

drive himself to Redwood City to attend court proceedings. (Cassano Decl. ¶ 6.) The 

convenience of one of the parties does not seem to be a sufficient basis to choose Contra Costa 

County as the location for these actions. The parties did not provide other evidence directly on 

point, but the Court can find some additional information from the parties’ papers. The court 

notes that Clark litigation was tried in San Mateo County. Defendant’s attorney also represented 

much of the information and evidence related to R&L’s pending claims can be obtained from the 

witnesses in the Clark litigation, including Cassano, Haskew, Cassano and Haskew’s employee, 

Clark, R&L’s bookkeeper and “other key officers and directors at R&L”. (Kenney Decl. ¶ 14.) 

Aside from Cassano, the Court does not know where the witnesses are located. However, 

R&L’s principal place of business is San Mateo (San Mateo County) and it is likely that at least 

some of the witnesses will be located near R&L’s principal place of business. (See ¶ 1 in the 

complaints in both actions.) The Court also notes that both defense firms in the two cases are 

located in San Francisco and R&L’s attorneys are located in Los Altos (Santa Clara County). It 

appears that San Mateo County is more convenient to counsel than Contra Costa County.  

Given the information currently available to this Court, the Court is not convinced that Contra 

Costa County is the best location for these cases to be tried or that trying these cases in Contra 

Costa County promotes the ends of justice. California Rules of Court, Rule 3.500(h) allows this 

Court to order the parties to file a motion to transfer with another superior court when it 

determines that the actions should not be transferred to the current court, but should be 

transferred and consolidated in the court. Here, the Court finds that based on the information 

currently available, the San Mateo action should not be transferred to this Court. However, the 

Court also finds that the Contra Costa and San Mateo actions should be consolidated and this 

Court believes that San Mateo County may be a better location. This Court is not making a 

finding that these cases should be heard in San Mateo County.  Rather, this Court believes that 

a judge in San Mateo County should have the opportunity to consider whether San Mateo 

County is the proper location for these cases to be tried. If the San Mateo County Superior 
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Court denies the motion to transfer then the any party may file a new motion to transfer in this 

Court. 

  

21.  TIME:  9:00   CASE#: MSC17-02362 
CASE NAME: GANNON VS. MOLLOY 
HEARING ON DEMURRER TO COMPLAINT of GANNON 
FILED BY GLENN BEAUBELLE, et al. 
* TENTATIVE RULING: * 
 
The demurrer of defendants NRT West, Inc., dba Coldwell Banker Residential Brokerage 
(“Coldwell Banker”), Lynn Molloy, Glenn Beaubelle, and Kellie Beaubelle is sustained with 
leave to amend. 

 
Any amended complaint shall be filed and served within two weeks of the order after hearing 
hereon.  In the event of any further demurrer, the parties are ordered to meet and confer in 
person or by telephone, as required by Code of Civil Procedure § 430.41 (a).  Meeting and 
conferring by letter, as occurred here, is not sufficient. 

 
Plaintiffs’ Opposition to this motion was filed late.  It was required to be served and filed on or 
before March 12, 2018.  It was personally delivered on March 13, 2018.  It was not filed until 
March 14, 2018.  In its discretion, the court considers the late-filed Opposition.  (See McAllister 
v. County of Monterey (2007) 147 Cal.App.4th 253, 281-282; Iverson v. Superior Court (1985) 
167 Cal.App.3d 544, 549; CRC 3.1300 (d).)   

 
This is a dispute over a home sale.  Plaintiffs allege that they purchased a home in Orinda, but 

then discovered serious undisclosed problems with it, including a major rat infestation and 

various unpermitted repairs.  The present demurring defendants – NRT West (dba Coldwell 

Banker) and three of its agents, Lynn Molloy, Glenn Beaubelle, and Kellie Beaubelle – are 

alleged to have been the real estate agents involved in the sale.  Plaintiffs alleged that the 

Beaubelles represented the buyer, while Molloy (from the same brokerage) represented 

plaintiffs under dual-agency agreements. 

A number of causes of action are asserted, but the demurring defendants attack only the two 

resting on breach-of-contract theories – the first, for breach of contract; and the fifth, for breach 

of the covenant of good faith and fair dealing.  The sole basis for the demurrer is that the 

complaint is insufficiently uncertain in identifying the nature and identity of the contract alleged 

between plaintiffs and these broker defendants.  The clearest allegation of the existence of such 

a contract is in ¶ 50 of the complaint: 

On or about May of 2017, the Gannons hired Coldwell and Molloy … as licensed 

real estate professionals to represent them in the purchase of a suitable in which 

to raise their family and to disclose to them all material information that the 

Coldwell and Molloy … knew or could reasonably obtain regarding each property 

shown to the Gannons, including, but not limited to the Property, and/or relating 
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to the purchase of the Property; and to advise and counsel the Gannons on the 

facts of the transaction, the nature of the property, and the terms of sale. 

See also complaint ¶ 37.  Defendants point out that from this allegation, they cannot ascertain 

whether the alleged contract is written, oral, or implied, nor identify to where they should look to 

locate it and its terms. 

Defendants’ attack on this point is largely misdirected.  They expend much effort, especially in 

their reply, to proving that the buy-sell agreement as to the property itself (complaint Exhibit B) 

cannot be the contract between these plaintiffs and these defendants.  But plaintiffs never said 

that Exhibit B constituted that contract.  They point out, rather, that Exhibit B evidences the 

existence of such a contract, by identifying defendants as the buyers’ brokers.  In their proposed 

first amended complaint, they clarify that their theory is that there was an oral agreement, with 

written confirmation of its existence found in Exhibit B. 

Demurrers like the present one give demurrer practice a bad name.  Defendants’ argument 

about the uncertainty of ¶ 50 are well taken, but not substantively very meaningful.  Defendants, 

moreover, did not comply with the requirement of Code of Civil Procedure § 430.41(a) that they 

meet and confer in person or by telephone – though, to be fair, their letter was lengthy and 

detailed.  And then, having correctly complained that they could not tell if the alleged contract 

was written or oral, and having elicited (in the proposed FAC) the allegation that it was oral, 

defendants nevertheless persist in their insistence that the Court should deny leave to amend as 

to any contract-based cause of action whatsoever – with no hint of any good reason why the 

Court should do that.  Defendants assert no argument that the proposed allegation of an oral 

contract would be itself defective or demurrable – but if they do so contend, surely the sensible 

step would be to allow plaintiffs to amend to make the allegation, and then demur to it.  That 

would require only a single demurrer, rather than the two potentially now contemplated. 

In short, what should have occurred here is a meet-and-confer along the following lines: 

Brokers’ counsel:  Good morning.  We may have to demur to your contract counts 

because we can’t tell whether the alleged contract is written, oral, or implied. 

Buyers’ counsel:  Oh, we’re contending it’s oral. 

Brokers’ counsel:  But your complaint doesn’t say that, in paragraph 50 or 

anywhere else. 

Buyers’ counsel:  OK, we’ll amend to specify that. 

Brokers’ counsel:  Fine, send me over a stip. 

Finally, defendants object to the proposed FAC because it adds a new defendant and possibly 

some augmented factual allegations.  The objection is hypertechnical at best.  Counsel must 

surely realize that if they succeeded in obliging plaintiffs to move for leave to amend in those 

respects, such leave would be granted, and indeed the Court cannot see that defendants would 

have any good-faith reason for opposing it. 
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22.  TIME:  9:00   CASE#: MSN18-0102 
CASE NAME: MATTER OF ROBERT VERDIN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 

 

23.  TIME:  9:01   CASE#: MSC17-02059 
CASE NAME: OLIVERAS VS. PINEDA 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY ERIC B. MEYERS, WESTPRO REALTY, INC. 
* TENTATIVE RULING: * 
 
See line 24. 

  

24.  TIME:  9:02   CASE#: MSC17-02059 
CASE NAME: OLIVERAS VS. PINEDA 
HEARING ON MOTION TO STRIKE 
FILED BY ROLANDO PINEDA 
* TENTATIVE RULING: * 
 
The motions of defendants Eric B. Meyers, Westpro Realty, Inc., and Rolando Pineda to strike 

various causes of action from plaintiffs’ First Amended Complaint pursuant to Code of Civil 

Procedure § 425.16 (the anti-SLAPP statute) are denied. 

Plaintiffs are tenants in a residential rental property.  Defendants are Rolanda Pineda, the 

landlord; Eric Meyers, Pineda’s former attorney; and Meyers’s law firm, Westpro Realty, Inc.  In 

brief, plaintiffs allege that defendants contrived to evict plaintiffs from the premises by serving a 

series of inflated or unfounded three-day notices to quit or pay rent and then filing two 

unmeritorious unlawful detainer actions (the second of which is apparently still pending).  

Plaintiffs also allege that defendant Pineda unlawfully applied plaintiffs’ $2,000 security deposit 

to plaintiffs’ rental obligations when plaintiffs were not behind on their rent.   

Plaintiffs assert six causes of action: (1) Wrongful Eviction Based on the 10/2/17 three-day 

notice (against all the moving defendants); (2) Wrongful Eviction based on the 12/21/17 three-

day notice (against defendant Pineda only); (3) Trespass (against defendant Pineda only); 

(4) Violation of Civil Code § 1950.5 (b)(1) (against all the moving defendants); (5) Breach of the 

Covenant of Quiet Possession (against all the moving defendants); and (6) Malicious 

Prosecution (against all the moving defendants).   
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Defendants move to strike the First, Fourth, Fifth, and Sixth Causes of Action pursuant to Code 

of Civil Procedure § 425.16.  None of the defendants seeks any relief in this motion as to the 

Second and Third Causes of Action. 

“Resolution of an anti-SLAPP motion involves two steps. First, the defendant must establish that 

the challenged claim arises from activity protected by section 425.16. [Citation.] [Second, if] the 

defendant makes the required showing, the burden shifts to the plaintiff to demonstrate the merit 

of the claim by establishing a probability of success. We have described this second step as a 

‘summary-judgment-like procedure.’  The court does not weigh evidence or resolve conflicting 

factual claims. Its inquiry is limited to whether the plaintiff has stated a legally sufficient 

claim and made a prima facie factual showing sufficient to sustain a favorable judgment. It 

accepts the plaintiff's evidence as true, and evaluates the defendant's showing only to 

determine if it defeats the plaintiff's claim as a matter of law.”  (Baral v. Schnitt (2016) 1 Cal.5th 

376, 384-85 (citations omitted).)   

Step One:  Protected Activity 

Plaintiffs concede that three of the four challenged causes of action rest on allegations of 

protected activity, at least in part.  At the first Baral step, however, plaintiffs challenge whether 

their fourth cause of action – violation of § 1950.5 – rests on allegations of protected activity.  

Plaintiffs are correct:  The gravamen of the fourth cause of action does not rest on any protected 

activity. 

Civil Code § 1950.5(a) “applies to security for a rental agreement for residential property that is 

used as the dwelling of the tenant.”    It defines security as “any payment ... or charge ... that is 

imposed at the beginning of the tenancy to be used to reimburse the landlord” for a variety of 

things, including “[t]he compensation of a landlord for a tenant’s default in the payment of rent” 

(§ 1950.5(b)(1)).  The gist of plaintiffs’ claim under § 1950.5 is that Pineda used their $2,000 

security deposit to reimburse himself for unpaid rent when no rent was due.  (See FAC ¶¶ 44, 

45.) 

Section 425.16 (e) defines protected conduct as “(1) any written or oral statement or writing 

made before a legislative, executive, or judicial proceeding, or any other official proceeding 

authorized by law, (2) any written or oral statement or writing made in connection with an issue 

under consideration or review by a legislative, executive, or judicial body, or any other official 

proceeding authorized by law, (3) any written or oral statement or writing made in a place open 

to the public or a public forum in connection with an issue of public interest, or (4) any other 

conduct in furtherance of the exercise of the constitutional right of petition or the constitutional 

right of free speech in connection with a public issue or an issue of public interest.”  “A claim 

arises from protected activity when that activity underlies or forms the basis for the claim.... 

‘[T]he mere fact that an action was filed after protected activity took place does not mean the 

action arose from that activity for the purposes of the anti-SLAPP statute.’ ... ‘The only means 

specified in section 425.16 by which a moving defendant can satisfy the [‘arising from’] 

requirement is to demonstrate that the defendant's conduct by which plaintiff claims to have 

been injured falls within one of the four categories described in subdivision (e) .... In short, in 

ruling on an anti-SLAPP motion, courts should consider the elements of the challenged claim 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=df2a170a-9855-4c95-a272-6a4c73e20994&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5NG2-6YK1-F04B-P063-00000-00&pdcontentcomponentid=4861&pddoctitle=Park+v.+Board+of+Trustees+of+California+State+University+(Cal.+May+4%2C+2017)%2C+217+Cal.+Rptr.+3d+130%2C+2+Cal.+5th+1057%2C+2017+Cal.+LEXIS+3170&ecomp=_g85k&prid=df28686a-29a8-49d7-bb84-7f94c3398f9b
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and what actions by the defendant supply those elements and consequently form the basis for 

liability.”  (Park v. Board of Trustees (2017) 2 Cal.5th 1057, 1063.) 

Recent case law has been in some conflict about the “arising from” element in the setting of 

suits by tenants against landlords challenging potential evictions.  Compare, e.g., Feldman v. 

Park Lane Assocs. (2008) 160 Cal.App.4th 1467, with Ulkarim v. Westfield LLC (2014) 227 

Cal.App.4th 1266.  Under any of the case law, however, this claim cannot be characterized as 

arising from any protected activity.  This is clear from the discussion in Ulkarim: 

The question here is whether each count alleged in plaintiff's complaint arises 

from Westfield's service of the notice of termination or filing of the unlawful 

detainer complaint. The fact that such service and filing preceded the filing of 

plaintiff's operative complaint, or even triggered the filing of plaintiff's complaint, 

does not compel the conclusion that her complaint is based on Westfield's 

service of the notice of termination or filing of the unlawful detainer complaint. 

Courts distinguish a cause of action based on the service of a notice in 

connection with the termination of a tenancy or filing of an unlawful detainer 

complaint from a cause of action based on the decision to terminate or other 

conduct in connection with the termination. 

227 Cal.App.4th at 1275-76.  Thus, only if a cause of action arises directly from the filing or 

service of a notice to quit or an unlawful detainer action will it be deemed to arise from protected 

activity for purposes of SLAPP analysis.  Other aspects of the landlord-tenant relationship do 

not become “protected activity” just because they may be generally connected with, or 

evidenced by, a notice to quit or a lawsuit. 

Here, plaintiffs’ § 1950.5 claim has very little if anything to do with litigation, or steps necessary 

in preparation with litigation.  Unlike a three-day notice, applying the security deposit to rent was 

not a prerequisite of filing an unlawful detainer action, and it was not a communicative act.  (See 

Action Apartment Assn. v. City of Santa Monica (2007) 41 Cal.4th 1232, 1248-49; Moriarty v. 

Laramar Management Corp. (2014) 224 Cal.App.4th 125, 133-40.)  That it preceded the 

protected unlawful detainer action does not mean it was a part of that action.  Conduct does not 

automatically become protected activity merely because it occurs just before or during protected 

activity.  See, e.g., Marlin v. Aimco Venezia, LLC (2007) 154 Cal.App.4th 154 (tenants’ suit for 

declaratory relief concerning applicability of the Ellis Act did not arise out of landlords’ protected 

activity; court concluded tenants took action not because landlord sent notices to withdraw 

property from the rental market, but because landlord terminated the tenancy); Ben-Shahar v. 

Pickart (2014) 231 Cal.App.4th 1043, 1053 (plaintiff’s complaint that landlord breached a term of 

an agreement to settle an unlawful detainer action arose out of that action but was “predicated 

upon conduct distinct from the prosecution of unlawful detainer action and thus did not meet the 

first prong of the anti-SLAPP analysis). 

Here, plaintiffs’ § 1950.5 count does include the usual ritual incorporation of prior allegations – 

but the body of the count itself does not even mention the service of any three-day notice or the 

filing of any unlawful detainer action.  All it alleges is that Pineda, incorrectly believing (or 

claiming to believe) that he was owed back rent, improperly misallocated (or misappropriated) 
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plaintiffs’ security deposit in violation of the statute.  That is a violation that can occur in the 

entire absence of any litigation or threat of litigation – and there is no allegation that the violation 

had anything directly to do with any litigation.  Indeed, it does not even have to occur in an 

eviction.  Defendants’ attempts to depict this alleged violation as protected activity amount to 

nothing more than noting that there was also a litigation going on at the same time about what 

rent was owed.  That cannot suffice.  It’s a bit like saying that when two parties are litigating over 

whether one owes the other money, it is “protected activity” for the plaintiff to hack into the 

defendant’s bank account to collect the amount in controversy. 

Because defendants’ anti-SLAPP challenge to the fourth cause of action fails the first step of the 

Baral analysis, the motion must be denied as to that cause of action without any necessity of 

examining the merits of the claim. 

Step Two, Probability of Success:  Malicious Prosecution (Sixth Cause of Action) 

Plaintiffs’ sixth cause of action is one for malicious prosecution, based on defendants’ filing – 

and, more forcefully argued, continuing to prosecute – Pineda’s unlawful detainer action filed in 

July 2017 and voluntarily dismissed in October 2017.  The action rested on a three-day notice 

demanding payment of $2,750.  Plaintiffs in this case (defendants in the unlawful detainer case) 

allege that that demand was inflated and inaccurate. 

There is of course no dispute that a malicious prosecution claim arises from protected activity.  

Hence, it is necessary to go to the second Baral step:  whether plaintiffs can demonstrate the 

merit of the claim by establishing a probability of success. 

To prevail on a claim for malicious prosecution, the plaintiff must demonstrate that the prior 

action (1) was pursued to a legal termination in his favor; (2) was brought without probable 

cause; and (3) was initiated with malice.  (Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3d 

863, 871.)  An attorney may be liable for malicious prosecution as well as his client.  (See 

Zamos v. Stroud (2004) 32 Cal.4th 958, 960.)  A plaintiff and his attorney may be liable both for 

initiating a lawsuit lacking merit, and for continuing to pursue it after they discover it lacks 

probable cause.  (Sycamore Ridge Apartments LLC v. Naumann (2007) 157 Cal.App.4th 1385, 

1398; Zamos, supra.)  “Continuing an action one discovers to be baseless harms the defendant 

and burdens the court system just as much as initiating an action known to be baseless from the 

outset.”  Id. (internal quotations omitted). 

Before discussing each of the elements, the court notes that throughout their motion the 

attorney defendants ignore the court’s obligations and the role of evidence they have chosen to 

submit.  In assessing probable validity under the second step of the analysis, the court does not 

weigh the two sides’ evidence.  It only evaluates the defendant's showing only to determine if it 

defeats the plaintiff's claim as a matter of law.  (Baral, 1 Cal.5th at 385.)  On the other hand, it 

must accept evidence favorable to plaintiffs “as true.”  (Id.)  Further, plaintiffs need only establish 

that their claim has “minimal merit” to avoid being stricken as a SLAPP.”  (Soukup v. Law 

Offices of Herbert Hafif (2006) 39 Cal.4th 260, 291.)  Therefore, much of the attorney 

defendants’ evidence, such as the evidence to the effect that they acted in good faith and 

harbored no ill will towards plaintiffs, must be disregarded on this motion. 
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Unlawful detainer actions present unusual considerations for purposes of malicious prosecution 

analysis, because of the requirement that an unlawful detainer action, based on nonpayment of 

rent, must be based on a notice to quit that is not overstated in dollar amount.  Code of Civil 

Procedure § 1161(2) requires that the three-day notice state the amount due.  This provision 

“provision discourages a landlord's claiming an overdue rental figure that is so exaggerated that 

a tenant would never choose to pay.”  (Levitz Furniture Co. v. Wingtip Communications (2001) 

86 Cal.App.4th 1035, 1040.) 

This requirement differentiates unlawful detainer litigation from most other types.  In an ordinary 

commercial note collection case, for example, consider a plaintiff who inaccurately asserts in his 

prelitigation demands and complaint that the total owed is $5,000.  The plaintiff may 

nevertheless be able to win the lawsuit by proving only a $4,000 debt.  In an unlawful detainer 

setting, by contrast, a landlord who serves a three-day notice requiring payment of $5,000, but 

who proves back rent of only $4,000, loses the case and recovers nothing. 

It thus will not do for defendants here to assert that Pineda was owed some amount of back 

rent, whether $2,000 or some other number.  If the landlord could not prove in the unlawful 

detainer action that he was owed the full $2,750 demanded in the three-day notice, then 

Pineda’s unlawful detainer case was doomed to defeat. 

“A litigant will lack probable cause for his action either if he relies upon facts which he has no 

reasonable cause to believe to be true, or if he seeks recovery upon a legal theory which is 

untenable under the facts known to him. In making its determination whether the prior action 

was legally tenable, the trial court must construe the allegations of the underlying complaint 

liberally in a light most favorable to the malicious prosecution defendant.... In all cases, probable 

cause is to be determined by an objective standard. If any reasonable attorney would have 

thought the claim made in the prior action tenable, then it is not lacking in probable cause and 

the defendant is entitled to judgment in the malicious prosecution action regardless of what the 

defendant's subjective belief or intent may have been.”  (Sangster v. Paetkau (1998) 68 

Cal.App.4th 151, 164-65; (Zamos, 32 Cal.4th at 970 (“Only those actions that any reasonable 

attorney would agree are totally and completely without merit may form the basis for a malicious 

prosecution suit ....”) 

Here, plaintiffs have presented evidence that they owed Pineda $2,000 less than he stated in 

the 7/24/17 three-day notice.  At his deposition Pineda authenticated the first ledger, which 

showed a $2,000 payment on June 8, 2017, whereas the 7/24/17 three-day notice stated that 

plaintiffs owed $750 for June – an impossibility in light of the June 8 payment.  (Cf. Exhs. A and 

G to Winston Decl.)  Indeed, on plaintiffs’ evidence, the situation was even worse for Pineda 

than an overstated amount when some rent was owing.  Because of $6,800 in unaccounted-for 

payments, Pineda actually owed plaintiffs over $3,000 when he filed suit; they owed him 

nothing.  (Winston Decl., ¶ 5, Ex. G, and attached Exs. 9-13 to Pineda Depo.) 

For their part, defendants present conclusory testimony that Pineda was owed at least as much 

as the three-day-notice amount, but (on this motion, at least) they attempt no analysis of the 

ledgers or other documents to explain how that must be so. 
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Thus, whether or not defendants had probable cause at the outset of the first unlawful detainer 

action, plaintiffs have presented at least a triable case that defendants lacked probable cause to 

continue to prosecute the case after the above-discussed discovery occurred.  To show that 

plaintiffs had not even a minimal chance of prevailing on the present malicious prosecution 

claim, defendants would have had to show that the accounting facts were so patently in their 

favor that there was no triable fact as to whether they still had probable cause after the 

discovery.  They have not done so. 

This also bears directly on the other two elements of plaintiffs’ malicious prosecution claim.  

Defendants argue that there was no favorable termination because their 10/2/17 dismissal of the 

first unlawful detainer action was merely a tactical move, allowing them to serve a new three-

day notice for a larger amount.  They may or may not be able to prove that contention at trial – 

but it is hardly so self-evidently true that it negates plaintiffs’ malicious prosecution claim as a 

matter of law.  When a triable case is shown that the original July three-day notice was proven 

in discovery to be seriously overstated in amount, it requires no great stretch of inference to 

suppose that the dismissal may have been directly tied to the likelihood of losing the unlawful 

detainer case due to an overstated and invalid three-day notice.  It is likewise no great stretch to 

infer that when defendants continued to prosecute the action for some time after its likely 

invalidity emerged in discovery, defendants may have been acting on an improper purpose.  

Malice can be inferred from lack of probable cause to initiate and maintain the underlying action.  

Soukup, 39 Cal.4th at 295-96. 

Step Two, Probability of Success:  Wrongful Eviction (First Cause of Action) 

On the same October 2 date he dismissed the July UD action, Pineda served a new three-day 

notice with a rent demand of $9,250.  Plaintiffs’ first cause of action asserts that that notice 

violated Richmond’s rent control ordinance because the demand amount was overstated.  

Plaintiffs do not contest that this rests on allegations of protected activity.  Hence, the issue is 

whether plaintiffs can show a probability of success. 

Plaintiffs have met their burden on the second step of the analysis as to this cause of action.  

They have submitted the declaration of an accountant, Gary Winston, who opines that due to 

unaccounted for payments, plaintiffs really owed only $1,100 as of October 2, 2017.  (Winston 

Decl., ¶ 5(ii).)  This evidence, if credited, would support a judgment that defendants 

“demand[ed] ... payment of rent in excess of the maximum allowable rent”, in violation of the 

provisions of Richmond’s Rent Ordinance.  (Ord. § 11.100.100(a).) 

Defendants don’t attempt to meet this showing factually.  They object to Winston’s declaration, 

but the court is overruling the objection. 

Beyond that, defendants simply argue that this cause of action is barred by the litigation 

privilege of Civil Code § 47.  This privilege applies not just to communications made “during a 

trial or other proceedings, but may extend to steps taken prior thereto, or afterwards.”  

(Feldman, 160 Cal.App.4th at 1485.)  However, “[a] prelitigation communication is privileged 

only when it relates to litigation that is contemplated in good faith and under serious 

consideration.”  (Feldman, 160 Cal.App.4th at 1486.)  Plaintiffs note that defendants did not in 

fact file any unlawful detainer suit based on this three-day notice, and therefore contend that 
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defendants never intended to sue on it.  If so, the privilege would not immunize the allegedly 

unlawful notice. 

Whether Pineda ever seriously considered filing an unlawful detainer action based on that notice 

remains an issue of fact that the court is not prepared to resolve on this motion.  Defendants 

provide declarations concerning the reasons they didn’t file an unlawful detainer action 

immediately after expiration of the 10/2/17 notice.  That evidence does not totally defeat 

plaintiffs’ claim; it is simply evidence to be weighed on that issue.  But the court is not permitted 

to weigh evidence on the second prong of the anti-SLAPP analysis.  If the alleged misstatement 

of rent was merely careless or innocent, and defendants refrained from filing suit because they 

understood the need to get it right before suing, they may establish the basis for the privilege.  

Given the (at this point) uncontested showing that defendants overstated Pineda’s rent 

demands consistently over a period of time, however, there is a triable fact issue as to whether 

defendants’ intention to sue was genuine. 

Step Two, Probability of Success:  Covenant of Quiet Enjoyment (Fifth Cause of Action) 

Neither side offers any substantial separate discussion of plaintiffs’ fifth cause of action, and it 

requires little further discussion from the Court.  This is a portmanteau cause of action asserting 

no new allegations or theories, but simply incorporating the same theories of liability asserted in 

the first through fourth causes of action.  Two of those causes of action are not even challenged 

on anti-SLAPP grounds, and the Court is holding that the other two survive an anti-SLAPP 

attack.  This claim therefore also survives the same attack. 

Evidentiary Rulings 

Both sides’ requests for judicial notice are granted. 

As to defendants’ objections to plaintiffs’ declarations:  The objections should have been 

consecutively numbered for clarity and ease of reference.  CRC 3.1354.  The Court sustains the 

second and tenth objections listed as argumentative, and overrules the rest.  In a non-jury 

setting, however, the parties should give the Court credit for knowing how much attention to pay 

to “evidence” presented in an attorney declaration but consisting only of advocacy, whether or 

not a formal objection to it is made. 

 

 


